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l. STATEMENT ON COMMITTEE CONTINUATION
The Committee on Criminal Law and Probation Administration (* Committee” ) is chrged
with providing recommendationsregarding the administration of criminal justice and the probation
system. The Committee believes the Judicial Conference should maintain a committee to focus
on these issues during the coming Conference year.
The Committee is working on a number of significant issues of a continuing nature,
including:
- a comprehensive review of probation programs and practices
- a study of youthful offender programs andother sentencing alternatives
- efforts toreform criminal law and procedure
- review of proposals toamend Supreme Court Rules governing criminal cases
Given the importance of these tasks, the Commitee requests that it be continued in the
coming Conference year.

Il. SUMMARY OF COMMITTEE ACTIVITIES

A. Probation Programs. The Committee began a comprehensive review of probation
practices and proceduresin the 2001 conference year. Though much work remains to be done,
the Committee has made significant progress in several key areas.

1. Foundation Issues. The Committee’ s r@iew of probation programs began with a
general review of the fundamental purposes and goals of probation - what works and what doesn’ t
work. Based onits review, the Committee unanimously agreed that the “ Brokenwindows” model
of probation supervision is worthwhile and should be used to the greates extent possible. The
Broken Windows approach to probation focuses on protection of the public, making offenders
accountable, ensuring restitution to the victim, providing education and treatment to the offender,
and community involvement.

The Broken Windows model prescribes seven specific strategies to achieve these goals:

1) Place public safety first

2) Supervise probationers in the neighborhood, not the office

3) Rationally allocate resources

4) Provide strong enforcement of probatian conditions, and quick
response to violations

5) Develop partners in the community

6) Establish performance-based intiatives

7) Cultivate strong leadership

Many probation departments have adopted at least some of the strategies of the Broken
Windows modelto improve supervision of probationers. The Committee recognizes that not every
probation department inthe state will be able to follow all of the strategies in the Broken Windows
model. The Committee believes, however, that probation departments should be encouraged to
follow the Broken Windows strategies whenever possible.

Further discussion of the Broken Windows model is included as Attachment 1 to this
Report.

2. Domestic Violence. During the Conference year the Committee reviewed programs
designed for offenders who commit acts of domestic violence. The Committee found that cognitive
and behavioral training is the most important means of preventing further domestic violence.
Training and treatment programs seek to break the cycle of domestic violence by teaching the
offender o deal with problems and emotions in constructive, non-violent ways.

The Committee found that most counties do not have in-house probation programs to
address domestic violence, but nearly all have access to some type of treatment program for
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probationers. Unfortunately, treatment programs for domestic violence cases are often quite
expensive ($1,800 to $2,400 per offender). As a result, offenders may not receive treatment. The
Committee believes that probation departments shoud consider pooling resources on a circuit-wide
basis to ensure that perpetrators of domestic violence receive appropriate treatment. A brief
summary of the Committee’ dindings on domestic violence programs is included as Attachment
2 of this Report.

3. Sex Offender Programs. The Committee found that probationers who are sex offenders
are often handled through specialized programs. The Committee believes that the probation
departments that have developed specialized programs for sex offenders are ding a good job.
Proper supervision and treatment can significantly reduce the risk of recidivism by sex offenders
during the term of supervision.

The Committee will continue to study probation programs for sex offendersin the coming
Conference year. New legislation on sex offenders and program standards adopted by the Sex
Offender Management Board will have a substantial impact on how sex offenders are treated ard
supervised while on probation. The Committee will consider making a recommendation to allow
longer probation sentences for sex offenders, to ensure that supervision does not end while there
is still a significant risk of recidivism by the offender. The Committee will also consider the
possibility of creating a unform order of probation for sex offenders. Additional information
regarding probation programs for sex offendersis included in Attachment 3 of this Report.

4. Gang Issues. The Committee also studied probation programs specially designed for
supervision of gang offenders. Specialzed programs for gang offenders are relatively rare, though
the problem of gang-related crime affects many communities. Encouragingly, the specialized,
intensive probation programs that have been instituted for gang offenders seem to be having a
positive effect in reducingrecidivism and gang participation. Areport on spedialized gang offender
programs is included as Attachment 4 of this Report.

B. Youthful Offender Programs.  The Committee continuesto believe that it is important
to address crime by youthful offenders in ways that will protect the public and rehabilitate the
offender. The Committee believes that it is particularly important to provide youthful, first-time
offenderswith the opportunity to avoid the stigma of a criminal conviction, because the opportunity
for full rehabilitation is, in itself, a strong incentive to change behavior patterns and avoid further
misconduct. An interim report on youthful offender programs is provided in Attachment 5 of this
Report. The Attachment lists issues to be resolved and provides sample statutory provisions from
otherjurisdictions. The Committee intends to focus on the specific provisions of a youthful offender
sentencing scheme in the coming Conference yeatr.

C. Proposed Supreme Court Rule 402A - Revocation Proceedings. During the 2002
Conference year, the Committee proposedthe adoption of a newrule 402A that would incorporate
the admonishments required to be given prior to acceptance of an admission in a proceeding to
revoke probation, conditionaldischarge or court supervision. See Attachment 6 of this Report. The
Committee’ sproposal was made in response to the case of People v. Hall, 198 1ll.2d 173 (2001),
which specified the requirements of due process in the context of a probaton revocation
proceeding where the defendart admits a violation.

In January 2003, proposed Rule 402A was considered at public hearings held by the
Supreme Court Rules Committee. Public comments concerning proposed Rule 402Awere referred
back to the Criminal Law and Probation Administration Committee. It was suggested at the public
hearing that in addition to adding Rule 402A, Rule 605 should be amended to provide that
admonitions concerning appeal rights applywhen adefendant admitsto a violation in arevocation
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proceeding.

The Committee considered the public comments concerning Rule 605, and has forwarded
its response to the Supreme Court Rules Committee. The Committee is not recommending
changesto Rule 605 as suggested in the public comments.

In the case of People v. Tufte, 165 Ill.2d 66 (1995), the Supreme Court held that Rule
605(b) does nat apply when a defendantadmits to a violation of conditional discharge. In Tufte,
the Court addressed the issue in the following passage:

Defendant contends that this admission to having violated the terms of his

conditional discharge amountedto a ‘* pta of guity’ under Rule 605(b). On

this basis, the defendant argues that thetrial court should have given him

the admonitions applicable to a guilty plea set forth in Rule 605(b) and that

the failure to do so amounted to reversible error. We disagree, and

conclude that the trial court was not obligated to give the defendant the

admonitions set forth in Rule 605(b).
Tufte, 165 1l.2d at 75. In light Tufte, and the implicit recognition of Tufte in the Hall opinion, the
Committee decided not to recommend an amendmentto Rule 605that would mandate admoniions
on rights of appealwhen a defendant admits aviolation of probation, conditional discharge or court
supervision.

D. Criminal Law Revisions. One of the goals o the Committee during the Conference
year was to monitor the progress of the Criminal Code Rewrite and Reform Commission
(* CCRRC”). The Committee continues to supportrevision of lllinois criminallaw statutes to simplify
and clarify existing law, to provide trial courts with a range of effective sentencing options, and to
provide trial judges with the discretion essential to a fair and effective system of criminal justice.
The Committee believes, however, that the CCRRC will not provide the kind of change that is
needed. In the coming Conference year the Committee will attempt to identify a process by which
necessary changes to the Criminal Code may be made.

II. PROPOSED COMMITTEE ACTIVITIES FOR THE NEXT CONFERENCE YEAR

During the next Conference year, the Committee intendsto continue its review of probation
programs and practices. The Committee also will attempt to identify a process to effectuate
necessary changes to the criminal law. The Committee also will continue to review the existing
Supreme Court Rules on criminal cases, andto considernew and pending proposals to amendthe
Rules.

V. RECOMMENDATIONS
The Committee is making no recommendations to the Conference at this time.
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Foundation Issuesin Probation
In our 2002 report, the Committee on Criminal Law and Probation Administration
announced that in the present year we planned to foaus on probeation matters with aview to
identifying areas of concern and recommending such improvements as deemed practical as
well asfeasible. Our reexamination of core issuesled usto “ Broken Windows® Probation,
aconcept that the Committee believes could well serve as aworking model for probationin
llinois.

Background

Transforming Probation Through Leadership: The® Broken Windows” Model, a
monograph published in July 2000, was written by the Reinventing Probation Council, a
group of 12 veteran practitioners from local, state and federal probation agencies and a
professor of political science.

It was written to spark a reexamination of probation’ s purpae and practices and to
addressthe Council’ s view that probation was generally ineffective and lacking credibility
as evidenced by poor probationer performance and a shortage of funding.

The term “ lkroken windows™ originated from an article published in 1982 called,
“ BrokenWindows: The Policeand Neighborhood Safety.” 1t wasused to describethetheory
that small disorders and breakdowns in civic norms lead to broader disorder and serious
crime. The article advocated community policing involving community pa rtnerships and
innovative strategies not traditionally associated with law enforcement.

Transforming Probation Through Leadership: The “ Broken Windows’ Model
borrows many theories associated with community policing and adopts them to probation.
The document has been the subject of much discussion and debate among pr obation
practitioners. While some aspects have been criticized, it nonetheless contains a number of
principles that are guiding developments in the policies and practices of probation
throughout the country.

Why Probation M atters

According to the Council, probation is the most frequently used sentencing option
—about two-thirds of those convicted receive probation. Approximately 4 million adultsare
on probation, whichis60% of thetotal who are under someform of correctional supervision
(i.e., probation, parole, prison, or jail).

The * Broken Windows” Model submits that community supervision can reduce
recidivism and change offender behavior when appropriate intervention and treatment
strategies are used. It can also provide an important means for compensating crime victims
and the community as a whole through restitution and community service.
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Why Probation is Not Working
TheCrisisof Legitimacy in the Justice System

The monograph posits that the current crisisin criminal and juvenile justice is
fueled by the public’ sconviction that the system no longer represents an effective response
to the problem of crime. Despite the recent and welcome drops in the crime rate, the
citizenry continues to express a widespread fear of crime and a deep skepticism over the
justice system’ scapaity to provide reasonable assurances of public safety. Giventhe dismal
results of recent public opinion surveys regarding the performance or effectiveness of
probation, it is evident that the field lacks convincing strateges that convey how public
safety offenders can be managed in a credible fashion while under s upervision in the
community.

Poor to Dismal Probationer Performance

The Council notes that Beto, Corbett, and Dilulio (2000) emphasize the importance of
dealing with crimes committed by probationers. They estimate that roughly two-thirds of
probationers reoffend or commit another crime within three y ears of their sentence. They
base their estimate, one which several Council members share, on the arrest rates reported
in the best jurisdiction-specific research; the fac t that half of all probationers violate the
terms of their sentence with another crime; and, the presence of recent ex-probationers who
figure prominently on arrest rolls, in plea-bargain-gorged felony courts, and in prisons, all
for another crime.

“ Broken Windows® alvocates submit that the frequency and scale of probationer
recidivism represents an issue that carries decisive consequences for the well being of
communities across the country. In view of their pivotal position in the justice system,
probation executives must play a critical role in confronting the crime problem and in
promoting aview of probationer recidivismthat recognizesthe threat such offenders present
to public safety.

If these efforts are to achieve credibility with the public, we should expect only a
maximum of 10 percent of dl probationersto commit another crime within three years of a
probationary sentence. Embracing this goa as a benchmark against which to measure the
performance of the field serves as abold yet necessary step in addressing the crisis afflicting
probation.

The Breakdown of Supervision

The “ Broken Windows” Model disparages that “ widespread and damning practice” by
which probation supervision is carried out from within the confines of an off ice. Referred
to by the Reinventing Probation Council as “ fortress’ or “ kbunker probation,” this style of
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supervision relieson office-bound interactions with probationers, mostly during theworking
weekday hours of 8:00 am. — 5:00 p.m., to gather information and monitor offender
compliance. It is estimated that probation officers spend an average of five to twenty
minutes once a month with offenders in an office setting where they are dependent on the
offenders to give them truthful and accurate information regarding their activities. Very
little, if any, timeis spent supervising offendersin the neighbor hoods wherethey live, work
and play.

According to the Council, this passivity in case manag ement results not just in offender
anonymity, but the absence of a visible presence in the communities and n eighborhoods
probation officers are assigned to serve Given the operaional culture of many agencies,
probation officers place a paramount emphasis on administrative paperwork and processing
required reports, rather than outcomes that contribute to public sefety.

A Declinein Funding

The Council correctly observes that the practice of probation has been affected by the
crimina justice system’ s shift toward more punitive sanctions during the past several
decades. This shift has triggered a growing and unrelenting relian ce on incarceration in
response to crime, accompanied by ever-greater expenditures for prison expansion. At a
national level, even though probation alone is responsible for the supervision of nearly six
out of ten offenders under some form of correctional supervision, it recei ves less than ten
percent of stateand local government funding earmarked for corrections.

The Council concluded that thereislittle doubt that insufficient funding and inadequate
staffing have exerted aninfl uence over the genera maaiseimpacting on probation. 1nsome
jurisdictions, very high average caseloads, sometimes ranging from 100 to 500 per probation
officer, have rendered supervision ineffectual. Thishas contributed in part to the growing
problem of offender falure rates on supervison and the even more vexing issue of
probationer recidivism. Both are unacceptably high and are evidence of poor to dismal
probationer performance while under supervision; both are symptomatic of and speak to the
need to redirect the practice of probation.

Probation Reform: Meeting the Public’ s Expectatons

What Does the Public Want From the Justice System?

Safety From Violent Predators — Insharpcontrast to current sentencing practices,
the Council positsthat the public believes prisons should bereserved only for violent,
dangerous felons, especia ly sex offenders and major drug dealers. Nobody else
should be put in prison, especialy not non-violent youth and substance abusers,
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Accountability for the Offense— Inthe Council’ sview, the public believesthat the
vast mgjority of criminals ar e not being held accountable by the system. Probation
is generally less than a slap on the wrist;

Repair of the Damage Done — What was broken, fixed; what was stolen, returned,;
what was destroyed, replaced,

Education and Treatment of the Offender; and

I nvolvement in M aking Decisions
1 What Doesthe Public Want From Offenders?

Full acceptance of responsibility for their behavior;
Under standing the harm their actions caused;
Acknowledge having done something wrong;
Apologies,

Repair the harm, and

Makerestitution for the harm

Strategies for I mproving Probation

Strategy #1: Place Public Safety First —

The Council opines that in reinventing probation it is critical that those in the
field be always mindful that the primary concern of the public is to be free fromcrime. To
the members of the community, crime rates, arrest rates, and conviction rates are not as
important asto what safety looks like in the neig hborhoods where they carry on their daily
routines. Inview of the public’ sexpectations expressed above, probation practitioners must
be responsive to the following questions;

Can community memberswalk around the block inthe evening without fear?
Cantheir children play at the local playground safely?

Are their schools safe?

Are offenders living in their neighborhoods? | f so, are they being properly
managed and held accountable?

Are probation practices providing effective treatment geared toward
offenders sfe reentry to the community?

Are there going to be fewer victimsin the future?
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Strategy #2: Supervise Probationersin the Neighborhood, Not the Office

The* Broken Windows’ Model assertsthat for probation supervision to be effective,
it must take place where the offender lives, works and engages in recreational and
other activities. While the office isrightfully the base of probation supervision, the
neighborhood should be the place of supervision. Firsthand knowledge of where the
offender lives, hisfamily, and hisimmediate and extended environment are critical
elements of meaningful supervision.

What this suggests is that effective supervision is active, engaged, community-
centered supervision. The strategies and methods relied on by probation officers
must reach outward beyond their individual caseloads to the community. By
adopting thistype of approach to supervision, probation officerswill end up devoting
a dignificant portion of their energies to steering offenders toward socializing
institutions, and connecting them with prosocial peers, mentors and other adults.

Within this approach, meaningful and effe ctive neighborhood-based supervision
must be conducted at times that are not confined to the traditional 8:00 a.m. to 5:00

p.m., Monday through Friday, workday. To be effective, it must be delivered at
nights, on weekends, and on holidays.

Strategy #3: Rationally Allocate Resour ces

The Council interjects the need for probation departments to rationally and
strategcally alocate their resources is interdependent with meaningful,
neighborhood-centered supervision. Conducting supervisioninlocal neighborhoods
and communities must be guided by a c ommitment to rationally allocate staff and
other resources where they are needed the most. Probation officers must focus on
those offenderswho are most at risk to violate their conditions of supervision and on
those whose offenses or affili ations pose a public safety risk (e.g., sex offenders,
gang members, drug dealers, and those with histories of violence).

The importance of accurate, information-driven decisions when dealing with
offenders under community supervision cannot be overstated. Probation officers
should develop as much information as possible on the offendersthey are expected
to supervise through comprehensive presentence investigation reports juvenile
records, psychological evaluations, and risk and need assessments. Probation
agencies must rely on sound assessments at the front end of the system to make
placement decisions and they should continue to use a variety of assessments for
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specific offender typesto monitor their progressand maintain aproper matchrelative
to programming.
Strategy #4: Providefor StrongEnforcement of Probation Conditionsand a Quick
Response to Violations

The* BrokenWindows’ Model lamentsthat all too frequently offenderson probation
come to the redization that they can expect two or more “ free ones’ when it comes
to dirty urine samples, electronic monitoring violations, or failure to conmply with
their supervision conditions. Offenders subject to probation learn t hat behavior in
violation of the rules, even serious violations, will not necessarily result in their
revocation and removal from supervision. It is also the case that hundreds of
thousands of probationers abscond from supervision annually. While amgority, if
not all, jurisdictionsissue warrantsfor such violators, little is done systematically to
locateabsconders, servethem with warrantsor hold themin any way accountable for
compliance with their sentence.

For probation to be meaningful, this permissiveness and laxity in enforce ment
practice must be reversed. Inits place, probation practitioners must be committed
to strong enforcement of all probation conditions and to providing timely responses
to all violations.

Strategy #5: Develop Partnersin the Community

According to the “ Broken Windows’” Modd, the need to establish enduring
partnerships with the citizenry, other agencies, and local interest groups is critical to
the success of probation. Forming such partnerships increases probation’ sleverage
in dealing with offenders and contributes to a shared co-ownership for managing the
risk such offenders present under community supervision. Thisshift will requirethat
probation agenciespractice inclusiveness by rea ching out well beyond thetraditional
boundaries that currently guide their organization’ s interactions with others.

The Council advocates that probation administrat ors should include community
participation whenever thereis a need to develop policies, initiate new programs,
craft supervision strategiesor deliver services. Their participation may take avariety
of forms, including community advisory boards, local neighborhood assodations,
community justice centersor citizens boards of directors. In essence, the community
needs to play avital and participatory role in community corrections.

In the Council’ s view, probaion administrators have an obligation to share
information about offenders, and participate in task force and interagency work
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groupsthat monitor offender behavior, thereby providing for enhanced public safety.
These groupsinclude criminal ju stice agencies, aswell as child protective services,
churches and schools. Probation agencies have access to vital information that
should be shared with the community.

Strategy #6: Establish Performance-Based I nitiatives

The Council reasonsthat probation practitionershave acrucial need for information-
based decison-making. This information pertains, in part, to conducting
comprehensive offender assessments to facilitate the targeting of high-risk or
problematic offender populations for appropriate progranming and supervision.

Even more, the strategic and rational allocation of resources by probation agencies
must be premised on developing, adjusting, and retaining programs based on
performance. This means that probation administrators must rely increasingly on
evidence-based practices when justifying the continued operation or retention of
particular programs.

A commitment to perfarmance-based initiatives requires that probation agencies
develop appropriateand effective programming, draw onresearchthat speaksto what
works, and pay careful attention to program design, implementation and evaluation.

Strategy #7: Cultivate Strong L eadership

The “ Broken Windows” Model strongly emphasizes that leadership is the most
important element inreengineering probation towardsasystem that has clear values,
emphasizes public safety, rationally alocates resources, provides meaningful
supervision and aquick response to violations, practices inclusivenessand assumes
accountability for results.

The Modd sites three challenges facing correctional leaders:

Leaders must shift away fromthe* get tough” rhetoric ofen used to characterize
public attitudes and move towards “an agenda that targets the community’ s
quality of life;”

Leaders must embrace the democracy of citizen partnerships, which includes
neighborhood groups, community organizations, the faith community, and
organizations that work with or are impacted by the problem of crime; and
Leaders must encourage staff to step well beyond the standard routines of case
management to the creativity of problem solving.
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| mpediments to Change Probation

Traditional Work Hours— Most probation officerswork standard hoursand the“ Broken
Windows” Model cdls for working outside of traditional hours in order to be most
effectivein the community.

Office-Based Supervision— Most departmentsinteract with probationers primarily inthe
office while the Model states that supervision must take place in the field. Training
regarding field safety and skills must accompany this shift.

Traditional Staff Supervision and Accountability Practices by Managers—With officers
conducting more work in the field and at different hours, managers will have to
relinquish some degree of control and learn to focus more on outcomes than on staff’ s
daily work tasks.

Probation Officer Hiring Qualifications — Field staf f should be hired specifically for
the areas in which they will be working. Also, an ability to handle paperwork will not
be as important as the abilities to develop partnerships and think creatively .

Standard Training Practices— A shift in the work paradigm must also include a shift in
staff training. New officers should be assigned to older more experienced offic ers for
training and mentoring.

Absence of Community and Other Agency Involvement — Probation acting alone does
not have sufficient capacity to achieve public safety goals. It needsthe involvement and
support of other agencies and the community.

Caseload Size and Results — Moving to more manageable caseloads is a critical factor
in ensuring success of reinventing probation under the “ Brdken Windows” Model.
Insufficient Useof Availabl e Technology —Advanced technology for communicationand
offender accountability will become increasingly important as work hours are changed
and officers are moved into the field.

Case Assignment Practices — Case assignments must reflect on geographical
specialization according to the “ Broken Windows’ Model.
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DOMESTIC VIOLENCE PROBATION

I To & great extent thers does not exist any specialized
prcbation for persons convicted of domestic viplence
The exceprzion to that statsment is in the larger counties
o L7 4 i e _ & ——_—
II In all counties, other than Cook, anger manzgement/domestic
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reach of defendants of moderate to minimal

financial means; and

B. Some programs raquire the actendance of
probationers at a large awtber of continuous sesslons,
which necessitates a starting over in the event of &
missed session, even for a good cause.

III. It is suggested that the various probation departments
work ‘with the various circuit-based Domestic Viclence
Cocrdinating Councils throughout the State to standardize
the provision of probation services to domestic violence
offenders Such an approach could also have & goal cf
pbringing cognitive behavior modification pregrams to each
circuit and cognitive behavieor training to at least ene
office per circuit

Honorable Thomas R. Appleton
Bonorable Steven Nardulli
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Subcommittee report on the Sexual Offender Probation Program

Thisreport isto serve as an update to the Committee on Criminal
Law and Probation Administration (Committee) of the curr ent concerns of
the sexual probation offender program being utilized in the state of Illinois.
The information in this report was gathered from the various county
probation departments and from individual probation officers within the
State.

The magjority of those placed on probation for a sex offense are
either fondlers of those involved with sexual misconduct in the use of the
internet. In spite of public perception, only approximately 10 % of sexual
offenders are pedophiles. Those working within the system, as well as
public perception, realize that sexud offenders arerarely cured. With this
understanding it is recognized that those sexual offenders sentenced to
probation must be intensely supervised. U nder the current statute, 730
ILCS 5/5-6-3, the maximum period of probation for an eligible sex offender
is 4 years despite the fact that sexual offenders have the highest recidivism
rate over an 8 - 10 year period of 40%. When a sexual offender is arr ested
this arrest breaks the cycle for a 3-4 year period. This break in the cycle of
a sexual offender occurs due to the fear of re-arrest and the fact that a
sexual offender is being supervised during the pe riod of probation.

On the other hand, it is recognized that the recidivism rate is not
rising due to the fact that probation officers are receiving better training
regarding the supervision of sexual offe nders. In addition, the treatment
available to sexual offenders places a g reater emphasis on providing the
sexual offender with cognitive behavior treatment during the period of
probation. This cognitive behavior treatment focuses on the intent behind
the sex offense. The cognitive behavior treatment programs cause the
sexual offender to vocalize and understand why they committed the offense
and to understand what led up to the commission of the sex offense. The
sexual offender is educated as to the whys of the sex offense and given the
toolsto avoid taking the same path that led to the commission of the
offense in the first instance.

The sub-committee has reviewed the “ Transforming Probation
Through Leadership: The * Broken Windows Model” prepard by the
Reinventing Probation Counsdl. According to the Report, public
perception of probation as awhole is at an all-time low. The public, and
most offenders, perceive a sentence of probation as afreeride, with little
supervision and little consequence for the violations of its conditions. To
resore legitimacy to the criminal justice system, to promote public safety,
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and to insure accountability for the offense, the sub-committee believes that
the sexual offenders sentenced to probation must be held to the strictest
compliance with the orders of probation. Violations must be dealt with
swiftly and immediately and absconders must be located and arrested.

The sub-committee brings the following recommenda tions to the
Committee for discussion during the 2004 term. The sub-committee
recommends that the Committee discuss whether or not a longer term of
probation for the sex offender is appropriate. Although the arrest breaks
the cycle, the public is at grea risk that a sexual offender will likely commit
a subsequent sex offense with an 8-10 y ear period.

The sub-committee also recommends that the Committee consider
the need for a universal sexual offender probation order to beutilized by all
probation departments. Along with the statutory conditions already in use,
the Committee should consider the following additional terms as a
condition of probaion. These additional terms would be case specific in
that they would be individualized for each particular offender, as
applicable.

(1) All sexual offenders should participate in a sexual offender eva luation
prior to being considered for a sentence of probation and should be ordered
to partici pate in a specific treatment program as a condition of receiving a
sentence of probation. These terms are being currently considered in
HB3556 (see attached HB3556, currently being considered by the
Governor. Although the bill only speaks to those offenders charged and/or
sentenced with afelony sex offense. It isthe recommendation of the sub-
committee that the sexual offender evaluation should be mandatory for all
sex offenses.)

(2) The sexual offenders shall have no contact with any one under the age of
18 unless by order of Court.

(3) The sexual offenders shall not reside with a minor unless by order of
Court.

(4) The sexual offender shall not obtain employ ment or volunteer work
where that employment or volunteer work is frequented and/or used by
children under the age of 18, i.e. amusement parks, arcades, schools, etc.

(5) The sexual offender shall not possess pornography and/or sexudly
stimulating material to the offender and shall not patronize any areawhere
such materia is available.
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(6) The sexual offender shall be responsible for their a ppearance, i.e. the
wearing of undergarments and clothing when in placed where another
person may be expected to view them.

(7) The sexual offender shall not utilize the services of the 900 number
telephone services or any other numbers available for the sexual
gratification of the caller.

(8) The sexual offender shall follow specific routes of travel in their
neighborhood, i.e. to prevent a sexual offender from waiting or sitting at a
bus stop or park where children are present.

(9) The sexual offender shall not use a computer to obtain accessto the
internet.

Respectfully submitted by Judge Amy Bertani-Tomczak and Judge
Teresa K. Righter.
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Gang viclence is a problem that many jurisdictions across the state and
country are required to deal with. This report reviews specific programs that address
gang issues and the probationary status of gang members. Additonally, the
committee has endeavored to determiné general guidelines and protocols in

addressing gang issues.

Many programs have proven ineffective when dealing with gang violence, as
shown by high recidivism rates. Gang members are three times more likely to get
arrested while on probation than non-gang members.' Additionally, only one-third of

gang members satisfactorily complete all of the terms of their probation.?

Not only is the recidivism rate higher among individuals with gang affiliations,
but the types of offenses that gang members are on probation for are generally more
serious than the types of offenses that non-gang members are on probation for.
According to data collected in 2000, nearly 80 percent of gang members on probation

were on probation for felony level offenses, while only 435 percent of non-gang

members were serving felony sentences’.

Based upon information obtained about gang membership, many agencies

have tried to create and maintain programs in order to help deter and/or rehabilitate

' Sharyn Adams and David Olson, “An analysis of gang member and non-gang members discharged from
Probarinn", Illinois Criminal Justice Authority newslenter, Vol. 6, No, 2, September 2002.

““An analysis...at page 3
“An analysis...at page 2
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gang members. Two programs that address the special concemns relating to gang
members on probation are the Cook County Gang Intervention probation unit, and the
Kane County Cooperative Agencies Specialized Treatment Program. (See
aachments A and B) Education, employment, curfews, and drug treatment

programs. Drucs treaumnent awareness appears
proz L

iy

awareness form the basis for both
an essential aspect of these programs because of the increased likelihood of gang
members to be individuals who abuse drugs, based upon earlier studies. The
education and employment aspects of thesc programs also prove to be an effective
deterrent 1o gang violence, as both encourage socialization and activity outside of the

gang., Both programs recognize the importance of increased home visits and more

stringent curfew enforcement by probation officers.

However, more home visits and more stringent curfew requirements will not
advance the cause of reducing gang violence alone. A brief review of a number of
probation officer reports shows that quite often, probationers are not at home during
their curfew hours and home visit times. The numbers of occurrences like this
escalate when dealing with gang members. Programs such as the Cook County Gang
Intervention probation unit, and the Kane County Cooperative A gencies Specialized
Treatment Program begin to take into account the need for multiple agencies to work
together in arder to curb gang violence and gang membership. The success of these

programs is promising and indicates that a multi-faceted approach is necessary.
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The * Gang Violence Reduction Project (GVRP) in Little Village” is aproject that was
successful in helping to curb gang violence. (See synopsis of report asattachment C) This project
was conducted in the Little Village neighborhood of Chicago. The goa was to reduce the number
of instances of gang violence in Little Village as well as the severity of the crimes that were still
committed. Thisproject isone onwhich othersmay be built dueto the nature of itsimplementation,

and the success it has enjoyed.

The GVRP prospered where othe projects failed because of the broad base of support and
the numerous angles from whi ch the team attacked the problem of gang violence. The GVRP
utilized an integration of efforts by law enforcement and criminal justice ag encies with those of
community agencies, grass roots organizations, individual citizens, and citywide organizations.
Additionall y, community outreach workersworkedto providegang memberswith opportunities that
might otherwise have been closed to them. Finally, probation officers worked with the project
organizers to change methods and procedures by which probation was carried out, in order to
maximi ze the effectiveness of the project. Thismany faceted, broad based approach to dealing with

the problem of gang violence pr oved very effective in the Little Village neighborhood.

The committeeis well aware that many self-reporting gang membersif convicted of violent
crimes are not eligible for probation. The committee also recognizes, consistent with the “ Broken
Window” model for probation reform, that programs, such asthe Cook County Gang Intervention
probation unit and the Kane County Cooperative Agencies Speciaized Treatment Program, represent

asubstantial and meaningful step towards reducing the recidivism rate among gang members. The
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committee also urges probation departments, judges and prosecutors to look at the results of such
projects as the “ Garg Violence Reduction Project in Little Village.” (See synopsis of report as
attachment C.) Theresultsof thisproject arevery promising, and it appearsthat acommunity-based

goproach to gang issues is avery effective strategy.
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Attachment A

IN THE CIRCULT COURT OF COOK COUNTY

PEOPLEQOFTHZ STATE OFILLINOIS )

CASE = IR #

Vs

CHARGZ(S)

¥

;

i N

COEFENDOANT
Stawntasy Saueals)

CONDITIONS QF SUFERVISION FCR THE GAMNG INTERVENTION UNIT

THE COURT ORDERS THATINAQDITION TO THE CONDITIONS.SF’ECIFIED ON THE ATTACHED CROER COF
SENTENCE OF PROBATION, THE ABCVE NAMED DEFENDANT BZ.SUEBJECT TC THE FOLLOWING SPECIAL

CONDITIONS OF THEGANG INTERVENTION UNIT:

The defendantshall:
- Report o the probetion department in accordance with the three phase requirements of tha Gang Intervantion Unit.

- Disassociata from all xnown gang members and refrain from all gany activity;
Refrain from possesion of gang pargphemalia and/cr clothing.

- Compty wilh the curlew estzblished by the Adult Prabation Departmant,

--Submil tc searches of your person, residence, papers, 2utomobile and/er effects at afy time such requesis are
made by the probation officer whan there is reasonable suspicion o require il and consent to the Use of anything

seized as evidence in a court proceading,

- Submil to breath. urine, and/or blood specimen analysis for the presence of 2 prohibited drug or aleahol.

- Mot chiange residence, mave outside the jurisciction of the court, or leave.tha state for any period c'f tima
wilhaut pricr permission of the prabatlen officar,
- Perform 130 hours of cemmunity service as directed by tha officars of \ne probation departmeént
- Enroli in high scheot or 3 GED program (if the defendant does not have a high school diploma or equivalent degrae).
- Verrfy amploymenl monthly, if unemployed, seek employmant and/or be placed in an z;ppropriate job tramingfskills
program.

- Antend and participale in such eaunseling, treatment or educational programs as may be directed by the officer(s) of
the probaton gzpariment and abide by all rules, regulations, and direclions of any such programs.

Odher:

tad: Judge:

I acknowledge receict of this Qrder and agree to abize by the condilions. | understand thai a failure 1o follow the condiliens of this
senience could reslllin a new senlence up to the maximum penally {lor the affense which is nelare the Court,
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Summary of Three Level Requirements
For The Gang Initervention Unit

Tevel T Supervision — The offender shall be placed in Level ] for a minimum period of six

() montas.

|. The probationer is requirsC o have contact with the Gang Intervention Unit officer 2
minimum of thres (37 face to facs coniacts per month. These contacts will consist 07 w0

(2} office visiis bi-waekly, 2ad one (1) home visit.

Y
-
L

2. The probationer is required to submir verification of employmert monthly. If the
probationer is unernpioyed, he/she may be required to attend appropriate job tralning
skills classes as determined necessary by the Gany Intervention Unit Officer.

3. The probationer is subject to a nightly 7:00 pm to 7:00 am curfew. This curfew may

be modified if the probationer is employed, in school, or has a verifiable
medical/personal siruation during these designated hours of curfew.

4, Arrest checks will be obtained monthly.

5. The probationer will be required to perform forty-five (43) hours of COMMmUIITY
service work during Level [ prior to moving into Level 1.

6. Drug testing will be conducted on 2 random basis with a minimum of six (§)
conducted while the probationer is in Level L.

7. The probationer is required to.enrol! in high school or in an equivalent (General
Education Degree) program. The probationer must begin this program while in Level L.
If the probationer has already acquired a high school diploma or GED, he/she must be
employed, seeking employment or placed in an appropriate job waining/skills program.

8. The probationer is required to attend and participate in any Gang Awareness/Gang
Intervention Programs that he/she may be referred to.

9. The probationer is required to attend any substance abuse reaunent program deemed
necessary by the Gang Intervention Unit Officer.
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Levei II - The offender shall be maved into Level Il upon the successful completion of
the conditions of Level T and with the Gang Intervention Unit Supervisor 2pproval. The
.offender shall be placed in Level Il for a minimum period of six (§) months.

1. The probationer is required to have contact with the Gang Intervention Unit officer 2
minimum of three (3) face to face contacts per month. These contacts will consist of two

(2) office visits bi-weekly, and one (1) home visit.

2. The probationer is required to submit verification of employment monthly.

3. The probationer is subject to a nightly 9:00 pm to 7:00 am curfew. This curfew may
be modified if the probationer is employed, in school, or has a verifiable
medical/personal situation during these designated hours of curfew.

4. Arrest checks will be obtained monthly.

5. The probationer will be required to perform forty-five (45) howrs of CoMmmUNILy
service work during Leve] I prior to meving into Levei IIL

6. The probationer must be progressing sufficiently in his/her high school or GED
program if applicable, The progress must be verified by the Gang Intervention Unit
officer. The Gang Intervention Unit Officer shall discuss the probationer’s high school or
GED status with instructors/administrators if deemed necessary.

7. Drug testing wilt be conducted on a random basis with a minimum of three (3)

conducted while the probationer is in Level IL

8. The probationer is required to attend and participate in any Gang Awareness/Gang
Intervention Programs that he/she may be referred to.

113
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Level [IT - The offender shall be placed into Leve! III upon successful completdon of
Level [I. He/sne will remain in this level for the duraucn of the probaton sentence
unless a vialation of probation is initiated.

1. The probaticner 1s required to hzve contact with the Gang Intervention Unit officer 2
minimumn of two (2) face to face conuwacts per month, These contacts will consist of one
(1) officz visit, and ozne (1) home vidl

2. The prebatiener is reguired to sutmit venication of emplovment monthly.

3 The probationer may be subject iz a curfew 10 be determuned at the discrauon of the
Gang Intervention Unit Officer.

4, Arrest checks will be obtained monthiy.

5. The probaticner will be required to perform forty (40) hours of community service
work during Level III prior to successful terminaton of probation. The probationer shall

complete a total of one-hundred thirty (130) hours of community service.

6. The probationer must complete or be headed towards completion of his/her high
school or GED program. Verification must be obtained by the Gang lntervention Unit

Officer.
7. Drug tesung will be conducted on a random basis as deemed necessary.

8. The probationer is required to attend and participate in any Gang A wacness/Gang
[nterventon Programs that he/she may be referred to.

Starus reports will be submitted to the sentencing court outlining the defendant's progress
or lazk of progress during supervision. Upon successful completion cf all three levels,
the probationer will be returned to cowrt for termination of probation.

The Gang [ntervention Unit may exempt a probationer from performing community
service if the probationer meets the following citena:

a) full ume employment is maintained by the probationer;

b) adisability on the part of the probationer which severely limits or prohibits
employment;

c) full time student status is being maintained by the probationer in an educational or
vocational program;

d) the probationer is 2 single parent with children age five {3) or under residing in
the househeld; or

e) the probatoner is of retirement age and collecting retirement benefits. Any
reason for exemption must be documented in the case file.

My oy

nyr

W o iy o ne o e I S .

my
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Status reports will be submined to the sentencing court outlining the defendant’s progress
or lack of progress during supervision. Upon successful completion of all thres phases,
the probadoner will be returned to cowrt for termination of probation.

Certification

I hersby acknowledge that [ have read my plan of supervision (4 pages) in full and
understand 1ts tarmis and conditions. ‘

Signature:

Daie:
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CIRCUIT QF KANS COUNTY, ILLINGIS

CEFINDANT CASE NG.:
OF FENMSE TERM CF BRO3ATION: 10
COURT CCS5T7S: FINE RESTITUTION: FROBATION FZES:

Your application for probation has been faepived ard aporaved 9y this Caurt.  ln aczordamce dith the auzharfoy vested

in thiz Caurt Ty tne lews of ne Stote of llincls, you are hereby placed on grocation far such a meried of Time 83 slaiec gucve!
You arfe hersDy sdvised that uder Che 1aw the {ourt may 30 amy time ravoke

LasA arder of the Court. AC sny Time witnln the

Fountit entitles ts discnarge fram this prabation.
for your ariginal offense in sccordance with tae

3
or mudify sy conditizns of tha orobation, and you shell be subject €2 arrgst
cwriad of your probalion the Cour? may Impoce a7 arfder execution of centence
laus of the S7ate of Illineis and commit yeu 2o such ingiituiicn 8g praviced By law.

It i3 the further arder of tne Courl TRAt your case be assigned ta thae supervision af Adult Court Servizes, 14th
Judicial Circuit, and ita representative arobazion sfficer urder the fsllowing comdiziens. They ere suthcrized o repert I3 Ine
Court on all matters serfaining to your protstion and 13 make such recammercations and Cdikz zuch agtian as tae Caurt may regu

in your cise.

CAST PRCSATICN RULES
The follewing rules ang regulalions have Deen apgraved by the 16th Judicial Ciruit Court, whizh will govarn your
period of provation. 1t Wwill be necessary that you canfarm to these ruiec, as well as any ather that moy from time to time ce
cet forth Ty your prabation officer. The infraction cf amy of them will conagituts a vialarien of your probatien and wiltl zause
you to ba-aligible for revacaticn and be sentenced on the crime Wwith which rou were ariginally cherged.

I SNALL:
Roport te Adult Caurt Services, 37WP77 Rt.38, Suite 150, St. Cherles, immedisrely upen being sentenced.

1.
2. Obey all federal and state laus and local ardinances.
3. Immediately nolify my prsbatian officer of any arcest.
4, Report in perion te my prosetien of ficer as freguentiy ms directed end permit my prabarion otficer te visit me in @y
heme or elseuhers 19 the extent of his/her duties,
ze to and cktaining written permigsien fram my procetisn

5. Hot leave the Siate af [llineis without giving sdvance nati

officer.
&, Refrain from pessascing a flrearm of. other dangsrous weapon.
Hatify my crobation officer of amy change of residence or employment within 44 hours of such change.

7.

£, ATtempt to wWork at a.lawful ccecupatisn andsor further my education and supper: my deperdents.

9. Pay all court ordered monies in full not less than 30 daya before the end of probation in the smounts spacified by Court.

10. Promptly undcrtake evaluations determined appropriate by the probation department (inclidfing but mat linited to substamces
therapy, counseling and/or remedial egucatian

sbuse and psychological) and thereafter particlpata in such treatment,

=t Bre apprapriate, based upon szaid evaluation. .
Submit re bresth, urine, snd/or bleod specimen far analysis for the possible presence of 2 prohibited drug or alcohol as

11.
roquested Sy the prodation sfficer, and bear the expanse af any such analysis. )
12, Specfal Conditions: af the CAST program afe 'ncorporated herein apnd mttached chersta.
DATE: ENTER:
Judge

1 UNDSRSTANG AND AGREE 7O COMPLY WITH THESE PROBATION CONDITIONS:

DATE: SIGHED:
Cetsandant

PSSR RS A bl id

Trssymessravervavsaa Ty e compieted by Defendant and Frobazian Oftfig

PROBATION OFFICER:

DEFENCANT:

ATE:

RULESEN/FLO2B  (Rev T/1/94)
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Offender's photograph

CAST PROBATION RULES

Defendant shall not wear [fill in color combinations] (fill in name of gang)
Defendant shall not wear clothing, including Jacket&’hats with the followmg
symbels/logos:

A. (These spaces include information specific to the gang to which dcfr:ndam
oselongs, such as gang initials (i.e. MLD-Maniac Latin Disciples; LK Latn Kings,
etc). Included will be either the Five Point Star or Six Point Star, depending on
the affiliation of the offender, and any identifiers specific to the gang (l.e.

pitchforks, crowns, dice, etc.
B.
C.

D.

Defendant shall not display hand signs/gestures of any gang.
Defendant shall abide by 8 pm to 6 am curfew unless employment influences his

schedwle. During the defendant’s curfew he must consent to a scarch of his

person or home by any police or probation officer.
Defendant shall not enter the following geographic areas unless given approval by

the court:
A. Specific Street Names

B. Specific Apartment complexas
(See Attached map, produced by Aurora Police and attached as part of the

order.

Defendant to have no physical/verbal contact with the following individuals:

(Names o7 fellow gang members and/or victims are specified.)

!
7. Defandant shall not flee or hide from the police, shall submit to a field search by

the police at any tirne, shall submit to 2 pat down search by police at any time,
and shall have no arrests while on CAST probation.
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Review and Synopsis of the Outcomes of the

Gang Violence Reduction Project in Little Village

The Gang Violence Reduction Project (GVRP)} was conducted benween 1992
comumunity-based interinstitutional effort to reduce the level of

and 19537, Tt was a

sang violence in Little Villzage, ar zrea of high gang activity in Chicago. The GVRP

enjoyed a great deal of success in many areas of reducing gang violence and gang

membership.

As a result of the GVRP, 2 number of youth involved in the project ceased
gang aclivities after about two years. In fact, in one gang, 46% of program youth
declared 2 gang affiliation at the beginning of the program, and two years later, only

29.7% of the program youth declared gang membership.

Education level and employment incrzased as well, as a resuit of the GVRP.
About 17% fewer gang members dropped out of high school and as many 2s 32%

more gang mermbers had jobs within two years in the program.

Self-reported offenses and arrests both declined over the program peried in

maost crime categories. Total offenses reported drepped in violent crime, property

crime, and drug selling.

All data and information was gatherzd from:
Specgel, Irving et al., Evalyation of the Gang Violence Reductian Proigctin Little Villape, Final Repory
Summary, The Schoal of Sacial Service Administration, The Uriversity. af Chicago, Chicage 1L, 2002.
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Evidence from police records and court files suggests that the GVRP was very
successful at significantly reducing serious vioient crime offenses. In fact, the
reduction in serious violence offenses of program youth is more than 60% greater
than the comparisan group of youth who were not involved in the GVRP. Notoniy
wers serious offenses reduced ameng the proiect youdh, but the numbers of 1otz
violent crime arresis were lower for program youth than non-program youth. These
results are entirely in line with the objectives of the GVRP. An added benefit that

was not an aim for the project, but an outcome nonetheless, was a reduced rate of

gang-related drug crime for the project vouth as compared to the comparison ycuth

group.

It is clear that the GVRP was successful in Little Village as far as gang
violence was concerned. The levei of gang violence in Little Village cid increase, but

not neariy as much as it did in comparable communities. The project was able to

slow the escalation of gang vialence in Little Village.

The almost experimental nature of this project led w0 a number of observations
about improvements for similar, subsequent projects. One of the majer observarions
concerned the scope of the project. A wide, community based approach was used in
most cases in the GVRP, but the success found could have been even greater had
more community involvement occurred. This is shown by the fact that the proportion

of youth who decreased their total arrests was 78% greater for youths involvedin a

All data and information was gathered from:
Spergel, Irving et al,, Evalvation of the Gang Vialence Raduction Project in Little Village, Final Report
Summary, The Schoal of Social Service Administation, The University of Chigago, Chicaga 11, 2002.
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combined-service group as compared 10 yout invelved in a single-type servic
group. Youths who benefited from combined-service were almost 3 times mere
likely to reduce their drug crime arrests than those youths who were ia the single-type

servics zroup. When more opportunizies and more services are dirscied towards these

vourns, they tend 1o be less active criminally. This could only improve with even

more help from the commurnity.

Based on interviews with community members who lived in Little Village and
had no gang affiliation, the project evaluators were able to determine the level of
change in the mood and perceptions of the citizens, During the project time, thers
was a significant increase in the number of Little Village residents who though
community quality of life was better. There was a perceived increase in safét_v, less
fear of walking the streets, and decreased worry with respect to possible crime

victimization. Little Village residents also reported feeling that the police were

dealing effectively with the gang problem.

The GVRP developed an effective collaborative approach among the members
of 2 team of swreet |2vel police, probation, and community youth workers. The project
achieved a significant reduction in certain types of crime among the approximately
200 rargeted hardcore gang youth who were served by the program. The coordinated

approach was highly effective in the reduction of serious gang violence and drug

All data and information was gathered from:
Sperpel, Irving et. al., Evaiuaticn of the Gang Vielence Reduction Praject in Linle Village Final Report

Summary, The Schoel of Social Service Administration, The University of Chicaga, Chicaga [1., 2002,
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crime among individual targeted youth. The committee urgas a review of this project

and the successful results that were obtained.

All data and information was gathered from:

Spergel, lrving et al., Evglugtion of the Gang Violence Reduction Project in Linle Village, Final Report
Summary. Tha Schoal of Sarial Service Administration. The University ef Chicazo. Chicazo .. 2002,
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ALTERNATIVE SENTENCING

FOR YOUTHFUL OFFENDERS:
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This Article has been prepared to be submitted to the Commuittee on
Criminal Law and Probation Administration for open discussion and insight
to establish guidelines for requesting action of the [llinois State Assembly.
Through discussion, ideas and suggestions for the enactment of an Illinois
Youthful Offender Act are hopefully to be obtained. Youthful Offender Act
could provide judicial action resulting 1n a non conviction for the accused.

In the alternative, a sentence geared for rehabilitation and conviction could
also result, topics for discussion in the proposed act are following. There are

also selected state statutes for comparison and use as guides in the

preparation of the proposed act.
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3)
4)
5)

6)

7)

8)

9)
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QUESTIONS FOR DISCUSSION
CONCERNING PROPOSED STATUTE:

Should proposed law apply to felonies and misdemeanors?
What tvpes of cnimes to be excluded or included?

What cases should be Expunged?

Should statute provide for conviction on some cases?

Should conviction be entered and later vacated and discharged?

Should statute apply to age of person at the time of the crime or at the time of
litigation?

Eligibility requirements: age: , Crime: , Teport:
For eligibility - Report prepared for Judge by:

a) Probation;

b}  Defense;
.C) %
Sentencing:

a)  Probation;
b}  Probation w/ Community Service;
c) Boot Camp Incarceration;

d)  County or State Detention

oYY vy by o

v wvoeyr
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958.021 Legislative Intent
The purpose of this chapter is to improve the chances of correction and successful return

to the community of vouthful offenders sentenced to imprisonment by providing them with
enhanced vocaticnal, educational, counseling, or public service opportunities and by preventing
their association with older and more experienced criminals during the terms of their confinement,
It 1s the further purpese of this chapter to encourage citizen volunteers from the community 1o
contribute time, skilis, and maturity toward helping vouthful offenders successfully reintegrate
into the community and to require youthful offenders to participate in substance abuse and other
types of counseling and programs at each youthful offender institution. It is the further intent of
the Legislature to provide an additional sentencing alternative to be used in the discretion of the
court when dealing with offenders who have demonstrated that they can no longer be handled

safely as juventles and who require more substantial limitations upon their liberty to ensure the

protection of society.

New York: NY CLS CPL @ 720.10 (1999)

@720.10. Youthful offender procedure; definiticns of terms

As used in this article, the following terms have the following meanings:

1. “Youth” means a person charged with a crime alleged to have been committed when
he was at least sixteen years old and less than nineteen years old or a person charged
with being a juvenile offender as defined in subdivision forty-twe of section 1.20 of this
chapter.

2. "Elgible youth™ means a youth who is eligible to be found a youthful offender.

Every youth is so eligibie unless:

(a) The conviction to be replaced by a youthful offender finding is for (i) a class A-I
or class A-1I felony, or (i) an armed felony as defined in subdivision forty-one of
sectionl.20, except as provided in subdivision three, or (iii) rape in the first

degree, sodomy in the first degree, or aggravated sexual abuse, except as provided in

subdivision three, or
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(b) such youth has previously been convicted and sentenced for a felony, or

(c) such youth has previously been adjudicated a youthful offender following
conviction of a felony or has been adjudicated on or after September first,
nineteen hundred seventy-eight a juvenile delinquent who committed a designated

felony act as defined in the family court act.

Notwithstanding the provisions of subdivision two, a youth who nas been convicted

of an armed felony offense or of rape in the first degree, sodomy in the first degree, or
apgravated sexual abuse is an eligible youth if the court determines that one or more

of the following factors exist: (i) mitigating circumstances that bear directly upon the
manner in which the crime was committed; or (i) where the defendant was not the

sole participant in the crime, the defendant’s participation was relatively minor although
not 5o minor as to constitute a defense to the prosecution. Where the court determines
that the eligible youth is a youthful offender, the court shall make a statement on the
record of the reasons for its determination, a transcript of which shall be forwarded to
the state division of criminal justice services, to be kept in

accordance with the provisions of subdivision three of section eight hundred thirty-

seven-a of the executive law.

“Youthful offender finding” means a finding, substituted for the conviction of an

eligible youth, pursuant to a determination that the eligible youth is a youthful

offender.

“youthful offender sentence” means the senterice imposed upon a youthful offender

finding.

“Y outhful offender adjudication™. A youthful offender adjudication is compnsed of
youthful offender finding and the youthful offender sentence imposed thereon and is

completed by imposition and entry of the youthful offender sentence.
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New York: NY CLS CPL @ 720.20 (1999)

@ 720.20. Youthfu! offender determination; when and how made; procedure thereupon

1. Upon conviction of an eligible youth, the court must order a pre-sentence
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investigation of the defendant. After receipt of a written report of the investigation

and at the time of pronouncing sentence the court must determine whether or not the

eligible youth is a youthfu! offender. Such determination shall be in accordance with

the following criteria;

(a) Ifin the opinion of the court the interest of justice would be served by relieving
the eligible youth from the onus of a criminal record and by not imposing an
indetermination term of imprisonment of more than four years, the court may, in its

discretion, find the eligible youth is a youthful offender; and

(b) Where the conviction is had in 2 local criminal court and the eligible youth had
not prior to commencement of trial or entry of a plea of guiity been convicted of a

crime or found a youthful offender, the court must find he is a youthful offender.

. Where an eligible youth is convicted of two or more crimes set forth in separate

counts of an accusatory instrument or set forth in two or more accusatory instruments
consolidated for trial purposes, the court must not find him a youthful offender with
respect to any such conviction pursuant to subdivision one of this section unless it finds

him-a youthful offender with respect to all such convictions.

. Upon determining that an eligible youth is a youthful offender, the court must direct

that the conviction be deemed vacated and replaced by a youthful offender finding;

and the court must sentence the defendant pursuant to section 60.02 of the penal law.

. Upon determining that an eligible youth is not a youthfu! offender, the court must

order the accusatory instrument unsealed and continue the action to judgment pursuant

to the ordinary rules governing criminal prosecutions.
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Florida: Fla. Stat. (@ 958.04 (1999)
@ 958.04 Judicial disposition of youthful offenders.
(1) The court may sentence 2as a youthful offender any person:

(a) Who is at least 18 years or who has been transferred for prosecution to the criminal
division of the circuit court pursuant to chapter 985;

{b) Who is found guilty of or who has tendered, and the court has accepted, a plea of
nolo contendere or guilty to a crime which is, under the laws of this siate, 2 felony if
such crime was committed before the defendant’s 21* birthday; and

{c) Who has not previously been classified as a youthful offender under the provisions
of this act; however, no person who has been found guiity of a capital or life felony
may be sentenced as a youthfui offender under this act.

(2) In lieu of other criminal penalties authorized by law and notwithstanding any
imposition of consecutive sentences, the court shall dispose of the criminal case as
follows:

(a) The court may place a youthful offender under supervision on probation or in a
community control program, with or without.an adjudication of guilt, under such
conditions as the court may lawfully impose for a period of not more than 6 years.
Such period of supervision shall not exceed the maximum sentence for which the
youthful offenders was found guilty.

(b) The court may impose a period of incarceration as a condition of probation or
community control, which period of incarceration shall be served in either a county
facility, a department probation and restitution center, or a community residential
facility which is owned and operated by any public or private entity providing such
services. No youthful offender may be required to serve 2 period of incarceration in
a community correction center as defined in s. $44.026. Admussicon to a department
facility or center shall be contingent upon the availability of bed space and shall take
into account the purpose and function of such facility or center. Placement in such a
facility or center shall not exceed 364 days.

(c) The court may impose a split sentence whereby the youthful offender is to be

placed on probation or community control upon completion of any specified period
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of incarceration; however, if the incarceration period is to be served in a department
facility other than a probation and restitution center or community residential facility,
such period shall be for not less than 1 year or more than 4 years. The period of
probation or community control shall commence immediately upon the release of the
youthful offender from incarceration. The period of incarceration imposed or served
and the period of probation or community contrel, when added together, shall not
exceed 6 vears.
(d) The court may commit the youthful offender to the custody of the department for a
period of not more than 6 years, provided that any such comrmutment shall not exceed
the maximum sentence for the offense for which the youthful offender has been
convicted. Successful participation in the vouthful offender program by an offender
who is sentenced as a youthful offender by the court pursuant to this section, or 1s
classified as such by the department, may result in a recommendation to the court, by
the department, for a modification or early termunation of probation, community
control, or the sentence at any time prior to the scheduled expiration of such term.
When a modification of the sentence results in the reduction of a term of
incarceration, the court may impose a term of probation or community control, which
when added to the term of incarceration, shall not exceed the original sentence
imposed.

(3) The provisions of this section shall not be used to impose a greater sentence than the
permissible sentence range as established by the Criminal Punishment Code pursuant to
chapter 921 unless reascns are explained in writing by the trial court judge which
reasonably justify departure. A sentence imposed outside of the code is subject to
appeal pursuant to s. 924.06 or s. 924.07.

(4) Due to severe prison overcrowding, the Legislature declares the construction of a
basic training program facility is necessary to aid in alleviating an emergency situation.

(5) The department shall provide a special training program for staff selected for the basic

training program.
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PROPOSED RULE 402A
Rule 402A. Admissions or Stipulations in Proceedings to Revoke Probation, Conditional

Dischar ge or Supervision.

In proceedings to revoke probation, conditional discharge or supervision in which the

defendant admits to a violation of probation, conditional di scharge or supavision, or offers to

stipulate that the evidence is sufficient to revoke probation, conditional discharge or supervision,

there must be substantial compliance with the following:

(a) Admonitions to Defendant. The court shall not accept an admission to aviolation, or a

stipulation that the evidenceissufficient to revoke, without first addressing the defendant persondly

in open court, and informing the defendant of and determining that the defendant understands the

following:

(1) The specific dlegationsin the petition torevoke probation, conditional di scharge

Or supervison;

(2) That the defendant has the right to a hearing with def ense counsdl present, and

the right to appointed counsel if the defendant is indigent and the underlying offense is

punishabl e by imprisonment;

(3) That at the hearing, the defendant has the right to confront and cross-examine

adverse withesses and to present withesses and evidenc e in his or her behalf:

(4) That at the hearing, the State must provethe alleged violation by apreponderance

of the evidence;

(5) That by admitting to aviolation, or by stipulating that the evidence is sufficient

to revoke, there will not be a hearing on the petition to revoke probation, conditional

discharge or supervision, so that by admitting to a violation, or by stipulating that the

evidence is sufficient to revoke, the defendant waives the right to a hearing and the right to

confront and cross-examine adverse witnesses, and the right to present witnesses and
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evidence in his or her behalf; and

(6) The sentencing range for the underlying offense for which the defendant is on

probation, conditional discharge or supervision.

(b) Deter mining Whether Admission isVoluntary. The court shall not accept an admission

to aviolation, or a stipulation sufficient to revoke, without first determining that the defendant’ s

admission is voluntary and not made on the bads of any coercion or promise. If the admission or

tendered stipulation is the result of an agreement as to the disposition of the defendant’ s case, the

agreement shall be stated in open court. The court, by guestioning the defendant personally in open

court, shall confirm the terms of the agreement, or that there is no agreement, and shall determine

whether any coercion or promises, apart from an agreement as to the disposition of the defendant’ s

case, were used to obtain the admission.

(c) Determining Factual Basis for Admission. The court shall not revoke probation,

conditional discharge or supervision, on an admission or astipulation without first determining that

there is afactual basis for the defendant’ s admission or stipulation.

(d) Application of Rule 402. The provisions of Rule 402(d), (), and (f) shall apply to

proceedings on a Petition to Revoke Probation.

Committee Comments

This Rule follows the mandate expressed in Peoplev. Hall, 198 11l. 2d 173, 760 N.E.2d 971
(2001).






